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Abstract: 

In the EU the main aim of competition law is still a bit blurred when compared to the other side 

of the Atlantic. In United States almost everyone has reached a consensus over the aim of the 

competition laws and no one hesitates to define it as “maximizing the economic efficiency and 

increasing consumer welfare”. However, in the EU, even though the Commission has explicitly 

realized in many of its decisions that the competition laws shall be used to increase economic 

efficiency and consumer welfare, still the protection and the enhancement of the internal 

market is being regarded as a superior goal. 

Preferability of “protection and enhancement of the internal market” over “economic 

efficiency and consumer welfare” as the main aim of competition laws in the EU can be seen 

clearly when the sector specific competition rules regarding motor vehicle industry are 

examined.  

This paper aims to compare the application of competition rules in the US and the EU in the 

context of vertical agreements especially in the motor vehicle industry to show that a universal 

aim for competition laws are still not present. A normative analysis will also be made to 

support the view that using competition laws as a means to ensure the functioning of the 

internal market weakens the effectiveness of these rules and that there are better legal tools to 

achieve these goals. Among these tools, national contract laws are by far the most suitable 

ones. 
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Introduction 

The goal that is pursued by competition law is very closely related with the way how its rules 

are interpreted and applied. In the US the main aim of competition rules is increasing economic 

efficiency and maximizing consumer welfare. Whereas in the EU, the most important role for 

the competition rules is to enhance the functioning of the internal market and to fight with any 

behaviour which may have market partitioning effects no matter whether they are pro or anti 

competitive.   

These differences in the aims that are trying to be reached affects the way how vertical 

restraints are treated in different sides of the Atlantic. In the US all types of restraints are 

evaluated via an economic analysis and are prohibited only if it is seen that they decrease the 

welfare of the consumers. In the EU however some restraints are deemed as per se illegal and 

are never allowed even if they enhance the efficiency of the markets and the welfare of the 

consumers. The main reason behind that is the fact that in EU no behaviours which may 

hamper the internal market are allowed. 

Moreover, the EU Commission, sole enforcer of the EU competition rules, tries to achive some 

other non-economic goals by the application of the rules. The best example for such goals is the 

protection of the weak in the light of distributive justice concerns. When the rules regarding the 

vertical restraints in motor vehicle industry are examined it is clearly seen that the Commission 

tries to protect the dealers vis-à-vis mighty motor vehicle manufacturers. Although such issues 

are best dealt with contract laws, the absence of an EU wide contract law forces the 

Commission to act that way. 

I. Development of Competition Rules in EU and US 

The EU is an economic and political partnership between its Member States that together cover 

much of the continent. EU was created in the aftermath of the Second World War. The first 

steps were to foster economic cooperation: the idea being that countries who trade with one 

another become economically interdependent and so more likely to avoid conflict.  

Since then, the EU has developed into a single market with the euro as its common currency. 

The single market is the EU's main economic engine, enabling most goods, services, money 

and people to move freely. Another key objective is to develop this huge resource to ensure that 

Europeans can draw the maximum benefit.1 The aim of creating a single internal market is 

reflected via Article 26(1) and 26(2) of The Treaty on the Functioning of The EU (TFEU) 

which states that: 

“The Union shall adopt measures with the aim of establishing or ensuring the 

functioning of the internal market, in accordance with the relevant provisions of 

the Treaties. 

The internal market shall comprise an area without internal frontiers in which 

the free movement of goods, persons, services and capital is ensured in 

accordance with the provisions of the Treaties.” 

Thus the bodies of the EU always try to set “the functioning of the internal market” as their 

main priority when using their authority. Competition laws are now amongst the most 

important tools that are used by the EU to achieve the goal of complete market integration. The 

competition rules were first introduced in Europe approximately fifty years ago, in 1957 via the 

                                                        
1 http://europa.eu/about-eu/basic-information/index_en.htm, Access Date: 04.05.2012  
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Treaty of Rome.2 This was half a century later than US where the rules regarding the 

competition in the market were first introduced under the name of  “Sherman Antitrust Act” in 

late 19th century.   

The Sherman Act was actually created to fight with the trusts that were an arrangement by 

which stockholders in several companies transferred their shares to a single set of trustees. In 

exchange, the stockholders received a certificate entitling them to a specified share of the 

consolidated earnings of the jointly managed companies. The trusts came to dominate a number 

of major industries, and were, in effect, monopolies3. Thus as the name suggests, the major aim 

of the antitrust laws were the elimination of the trusts which decrease the social welfare greatly 

by restraining trade. To be more precise the real nemesis of the US economy was considered to 

be the Standard Oil that controlled more than 90 percent of the oil refining capacity and most of 

the oil marketing facilities in the U.S. at that time. To eliminate the power of the already 

existing trusts and to prevent the formation of new trusts, two basic rules were introduced via 

the Sherman Act.  

The first rule, which declared the agreements to restrain trade to be illegal was that: 

“Every contract, combination in the form of trust or otherwise, or conspiracy, 

in restraint of trade or commerce among the several States, or with foreign 

nations, is declared to be illegal.”  

The second rule, which penalize the monopolization, was that: 

“Every person who shall monopolize, or attempt to monopolize, or combine or 

conspire with any other person or persons, to monopolize any part of the trade 

or commerce among the several States, or with foreign nations, shall be deemed 

guilty of a felony…” 

Thus at the beginning, two actions were deemed to be illegal:  

 Anti-competitive agreements 

 Monopolization 

However, in time it was seen that almost all the contracts between undertakings were somehow 

restraining trade even though their overall impact was in no way harmful for the economy. For 

example, an agreement between the producer of a certain good and its distributor, which 

transfer exclusive rights of distribution to only one undertaking was a restraint of trade as all 

the other potential distributors were precluded from engaging into distribution contracts with 

the supplier. Yet, it was also clear that exclusive distribution agreements were absolutely 

necessary for the formation of efficient distribution systems. 

The same thing was also true for monopolization. An outright ban on monopolization was in 

conflict with the very core of the market economy system, which the competition rules were 

created to protect in the first place. This is because the main assumption of the market economy 

is that; the total welfare of a society will be maximized if all the individuals in the system tries 

to maximize their own personal welfare. In other words, in a system where every individual has 

                                                        
2 Vives Xavier, ‘Competition Policy in the EU: Fifty Years on from the Treaty of Rome’, Oxford 

University Press (New York, 2009), p. 1.  

3 http://www.linfo.org/sherman.html, Access Date: 05.05.2012 
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the aim of self profit maximization, an invisible hand will make sure that the society will get 

the best out of this system.4 And to achieve profit maximization, the desire of all the individuals 

would be to possess a monopoly power. Because only then, the individuals could become price 

makers5, instead of being price takers6 and only then can they earn real profits.7 For this 

particular reason, any rule that bans monopolization with no exceptions would actually destroy 

the market economy instead of enhancing it.  

The US parliament realized this contradiction soon enough and decided to use “rule of reason” 

to determine which behaviours would be considered as a violation of the Sherman Act. 

However, it should be noted that not all the behaviours are examined under the rule of reason. 

Practices such as cartel agreements that “aim” to hamper market competition and have no real 

benefits to the society are still considered to be “per se” illegal. This means that once the mere 

existence of a cartel agreement is proven, there is no further need to show its detrimental 

effects for the market competition or the society. 

In the EU on the other hand the competition law was introduced in the recognition of the fact 

that some behaviours which may prima facie be considered as anti competitive are actually 

efficiency enhancing and are beneficial for the society. Thus in the EU after pointing out which 

kinds of behaviours would considered to be illegal, the exceptions that would legalize such 

behaviours were also explicitly mentioned. 

For simplicity, this paper will not give information about the prior EU competition rules, which 

does not differ from the current system on the merits but only on the procedural issues, and will 

focus only on the rules under TFEU. According to Article 101(1) of TFEU, which bans anti 

competitive agreements, the following shall be prohibited as incompatible with the internal 

market: 

“all agreements between undertakings, decisions by associations of 

undertakings and concerted practices which may affect trade between Member 

States and which have as their object or effect the prevention, restriction or 

distortion of competition within the internal market…” 

However, the term “all agreements” are alleviated by Article 101(3) of TFEU, that points out 

the conditions under which agreements will be considered as illegal even though they have anti 

competitive effects in terms of Article 101(1). According to Article 101(3): 

“The provisions of paragraph 1 may, however, be declared inapplicable in the 

case of:  

- any agreement or category of agreements between undertakings, 

- any decision or category of decisions by associations of undertakings,  

                                                        
4 The phenomenon of invisible hand was introduced by Adam Smith in his work “The Wealth of Nations”. 

5 Price makers define both the price and the quantity of the good that they produce and thus they produce at a point 

where price equals marginal revenue and where the profits are the highest. 

6 Price takers are also known as quantity adjusters an they have no option but to produce at a point where price 

equals marginal cost and thus profits are very low. 

7 Mathis Klaus, ‘Efficiency Instead of Justice? Searching for the Philosophical Foundations of the Economic 

Analysis of Law’, Springer (Norwich, 2009), p. 32. 
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- any concerted practice or category of concerted practices, which contributes 

to improving the production or distribution of goods or to promoting technical 

or economic progress, while allowing consumers a fair share of the resulting 

benefit, and which does not:  

(a)  impose on the undertakings concerned restrictions which are not 

indispensable to the attainment of these objectives;  

(b) afford such undertakings the possibility of eliminating competition in 

respect of a substantial part of the products in question.”  

Article 102 of TFEU deals with the “abuse” of dominant position. Which means that in EU 

monopolization is not considered to be anti competitive on its own but its abuse is considered to 

be illegal. 

For the purposes of this paper, the analysis will be limited to the application of competition 

rules on a special form of bilateral conducts of the undertakings, which are vertical agreements 

in the automotive industry. This paper aims to point out the differences between the “rule of 

reason” approach in the US and the application of Article 101(3) –and the related secondary 

legislation- in the EU and to show that the reason for such a discrepancy is the different 

expectations from competition laws. 

II. Vertical Agreements in the US and the EU 

For the purposes of the application of competition rules, anticompetitive agreements are 

examined under two main groups. The horizontal agreements which are made between rival 

undertakings and the vertical agreements that are made between undertakings operating at 

different levels of production chain. An example for an anti competitive horizontal agreement 

is a cartel agreement. Whereas the most common types of vertical agreements are those for the 

supply, distribution, production, purchase and sale of goods8.  

Even though it is clear that horizontal agreements are the actual “evils” of competition law, it is 

accepted both in US and EU that vertical agreements may also lead to some anti competitive 

effects from time to time9. However, the most important distinction between the two is that, 

where horizontal agreements generally “aim” to restrict competition, vertical agreements are 

most commonly made to increase efficiency but the competition may be restricted as a “result”.  

Therefore in US almost all the vertical agreements are now examined under the rule of reason 

and there are almost no types of per se illegal vertical agreements. In the EU on the other hand, 

Article 101(3) is applied to “all” types of agreements in theory. Thus one may suggest that in 

the EU, all types of agreements, including cartel agreements, are examined by a method very 

similar to US rule of reason. However, this is definitely not the case. As it will be explained in 

detail, the EU has a much rigid competition policy and is prone to applying the per se illegality 

rule much more frequently than the US. Thus not only most of the horizontal agreements, but 

also many types of vertical agreements are still deemed to be per se illegal in the EU. The 

reason for this is that some vertical agreements which have clear efficiency increasing effects 

are considered to be harmful for the functioning of the internal market because of their market 

partitioning affects. Such agreements are examined under rule of reason and are almost always 

cleared under the US where they are per se illegal in the EU.     

                                                        
8 Colino S. Marco, ‘Vertical Agreements and Competition Law: A Comparative Study of the EU and US 

Regimes’, Oxford (Oregon, 2010), p. 13. 

9 Albors-Llorens Albertina, ‘EC Competition Law and Policy’, Willan Publishing (Oregon, 2002), p. 38. 



6 
 

II.A. Rule of Reason in the US 

In general the competitive restraints brought via vertical agreements are considered to be 

threefold10: 

 Seller (and the supplier) of the goods agrees not sell its goods to anyone but the buyer in 

a given territory. 

 Buyer agrees not to buy the goods from anyone but the seller. 

 Conditions under which the goods can be resold (e.g. price, location and consumers) are 

determined by the agreement. 

In the first two groups, the restraints that are put on the buyer or the seller preclude them from 

engaging into contracts with third parties. The restraints under the third group, except the ones 

that are related to prices, limit the buyers’ ability to sell its resell its products to certain 

consumers or in certain areas. All these are called “non-price restraints”. On the other hand, the 

limitations regarding the price of the goods that will be resold are called price-related restraints. 

II.A.1. Non-price Restraints 

In the US the non-price restraints were first deemed to be per se illegal as in Dr. Miles11 the US 

Supreme Court stated that such restraints are in breach of the Sherman Act because they have 

the effect of restraining the trade. However, as economists become more influential in the field 

of competition law and as the importance of economic analysis increased, efficiency increasing 

effects of vertical restraints were soon realized by many of the practitioners. Most important 

proponent of the beneficial effects of vertical agreements was the Chicago school which argued 

that they should be “lawful” per se. The main argument of Chicago school was that competitive 

restraints brought by vertical agreements were indispensable tools to deal with the “free riding 

problem”12.   

The Supreme Court in 1977 placed the non-price restraints under a rule of reason analysis via 

Sylvania13 ruling. After Sylvania, no kinds of non-price restraints were deemed as per se illegal 

and a case by case economic analysis was formed by the courts of US. However, it should be 

noted that the number of non-price restraints that are deemed to be anti competitive and illegal 

are very low. It is seen that issues regarding the negative effects of such restraints are raised 

when one of the parties have market power and the effect of the restraint may be the 

foreclosure of the market. In other words the US courts take into consideration only the 

                                                        
10 Colino S. Marco, ‘Vertical Agreements and Competition Law: A Comparative Study of the EU and US 

Regimes’, Oxford (Oregon, 2010), p. 15. 

11 Dr Miles Medical Co. v John D Park & Sons 220 US 373, 31 S Ct 376, 55 Led 502 (1911) 

12 In economics, the free rider problem refers to a situation where some individuals in a population either consume 

more than their fair share of a common resource, or pay less than their fair share of the cost of a common resource. 

(http://www.investopedia.com/terms/f/free_rider_problem.asp#ixzz1uCwyQVTH). 

Regarding the vertical restraints, the free riding problem may be defined as the problem that occurs when one 

dealer spends lots of resources to advertise a specific good in a certain location and a new dealer benefits from this 

without participating to any of the expenses. If free riding is not avoided by the manufacturers, then no dealers 

would be willing to make any investments for the good that it would sell. Absolute territorial protection protects 

the dealers who invest money from the competition of new dealers. However, as a result of absolute territorial 

protection the dealers tend to increase prices. Also price differentials occur between areas where protection exist 

and are where it does not.  

13 Continental TV Inc v Sylvania Inc 433 US 36 (1977) 
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economical effects and pursue no other goal that achieving economic efficiency and most 

importantly, increasing the social welfare. 

II.A.2. Price Related Restraints 

All kinds of price related restraints were considered to be per se illegal in the US since the Dr. 

Miles judgment. In 1997, 20 years after the Sylvania judgment, the Supreme Court decided that 

some kinds of price related restraints may also have efficiency increasing effects. The first 

ruling that placed a price related restraint under a rule of reason analysis was Khan14 Judgment 

where it was stated that only maximum price maintenance was removed from the per se list. A 

major step was taken by the US Supreme Court in 2007 via Leegin15 judgment and retail price 

maintenance was also placed under the rule of reason analysis. 

After Leegin, all types of vertical restraints were placed under the rule of reason analysis and 

thus the “per se illegality” rule will no longer be applied to any type of Vertical restraints. 

However, it must be noted that the application of rule of reason analysis does not mean per se 

legality as well. Especially when the threat that is posed by price related restraints to intra-

brand competition are considered, courts must be very careful when applying rule of reason 

analysis to such restraints. Actually the best way to apply rule of reason analysis to price 

related vertical restraints was defined by Areeda and Hovenkamp16 and according to them the 

following eight factors creates a rebuttable presumption of illegality and the defendant shall 

prove the pro competitive effects: 

1. the manufacturer’s market is concentrated (HHI > 1200), and RPM arrangements or their 

equivalent cover a substantial portion of total sales (at least 15 per cent); 

2. the dealer market is concentrated (HHI > 1200) 

3. RPM arrangements or their equivalent are widespread throughout the product market, 

covering at least 50 per cent of sales; 

4. the RPM arrangement was dealer-initiated, meaning that it was adopted after demand by 

dealers acting collectively (defined as two or more dealers acting in concert or an 

association of dealers) or a request by a dominant dealer (defined as one that accounts 

for 30 per cent of the manufacturer’s local or total sales of a brand—local when 

restraint is employed only in that dealer’s locality); 

5. the RPM arrangement covers a powerful brand, meaning that the manufacturer’s brand 

comprises at least 30 per cent of total sales in the product market; 

6. there is a dominant dealer responsible for at least 30 per cent of the manufacturer’s sales 

within the area covered by the restraint; 

7. the manufacturer imposes the RPM arrangement selectively (in only one or a few 

geographic markets); or  

8. the covered product is homogeneous so that there is an obvious absence of any need for 

special promotional efforts by retailers because the product is not that different than 

competing brands. 

                                                        
14 State Oil Co v Khan 522 US 3 (1997) 
15 Leegin Creative Leather Products PSKS Inc, 127 US 2705 (2007) 
16 PE Areeda and H Hovenkamp, Antitrust Law, 2nd Edn (New York, Aspen Publishers, 2004), p.328. 
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It is important to ensure that the burden of proof is reversed because if it is accepted that the 

claimant shall prove the anti competitive effects of the price related vertical restraints, then 

doing so might be so hard that such restraints would become per se legal. 

II.B. Vertical Agreements in the EU 

Although the EU competition policies were highly influenced by the developments across the 

Atlantic, in the EU there still exists a great amount of skepticism towards the overall effects of 

vertical agreements. It is believed that the main reason for this discrepancy is the fact that the 

EU is still not as “united” as the US. Thus the bodies of the EU try to embrace and get the best 

out of any possible tools which would help market integration. Competition rules are also seen 

as a device which may help the enhancement of economic integration. Even though it is true 

that the agreements which have some market partitioning effects may be prohibited via 

competition rules, it is important to makes sure that every tool is actually given its best use. In 

other words, if the EU bodies are trying a way to boost the formation of a uniform internal 

market, they should as well determine what the best method for doing so is.  

Competition rules are definitely not designed for “creating”, “protecting” or “enhance the 

functioning” of a single internal market. Those rules are designed for ensuring that the market 

economy is not hampered by the “collusive” or “abusive” behaviors of its participants. Because 

only this way the efficiency in the markets would be maximized and the society (or the 

consumers) would be better off. It should be noted here that the view that is accepted in this 

paper is not uncontested. In theory, there is a great debate between the views of the Freiburg 

and Harvard School and the Chicago School. The proponents of Freiburg/Harvard School argue 

that competition rules may also be used for achieving non-economic17 objectives.18 The 

Chicago School on the other hand argues that competition rules shall have the sole aim of 

increasing economic efficiency and shall be strictly used to achieve that aim.  

Contrary to the US system, in the EU the courts have a relatively less active role in the 

evaluation of the legality of vertical agreements. This is because in the EU there exists a Block 

Exemption Regulation (330/2010 BER)19 that defines which vertical agreements would be 

considered legal even if they contain certain anti competitive clauses. Thus instead of making a 

case by case rule of reason analysis, the agreements that are compatible with the BER are 

deemed as legal. Even when the conditions set forth in the BER are not met, it is the European 

Commission, and not the national courts, that conduct an analysis to determine whether the 

agreements can be granted an individual exemption. Such an analysis is made on the basis of 

Article 101(3) of TFEU. 

However not all the vertical agreements are governed by the BER in the EU. For example the 

vertical agreements that are made in the motor vehicle industry are governed by a special block 

                                                        
17 The most common non-economic goal that is pursued by the competition rules is the protection of weaker 

economic units. The argument that competition rules should be used to protect the weak was first put forward by 

the ordoliberalists. However, these arguments are strongly opposed by many of the economists who claim that in 

order for the market economy to function effectively, only the strong and efficient economical units should 

survive. Because only then, competition would have the effect of boosting market performance. 

18 Verouden Vincent, “Vertical Agreements and Article 81(1): The Evolving Role of the Economic Analysis” 

(2003) 71 Antitrust Law Journal 525. 

19 Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article 101(3) of the Treaty 

on the Functioning of the European Union to categories of vertical agreements and concerted practices 
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exemption regulation (461/2010 MVIBER)20. The reason why there exists a special regime for 

the vertical agreements in the motor vehicle industry will be dealt with after general 

observations regarding the evaluation of vertical agreements in general is made. 

II.B.1. European Commission’s Block Exemption Method for Vertical Agreements 

The 330/2010 BER in the EU is a product of a long development procedure under which the 

importance of economic analysis gradually increased. Until the 2790/1999 BER21, all the 

vertical agreements were being examined by the Commission and were individually exempted 

on the basis of Article 81(3) of the Rome Treaty (101(3) of TFEU). However the inefficiency 

of this system was inherent and the transaction costs were overwhelming. Thus as the workload 

of the Commission reached to a point where all the Commission could do was to grant 

exemption to most of the agreements without a proper examination and hope for the best, there 

was a consensus over the fact that a major change was absolutely necessary. Also in the process 

the Commission learned a lot about which types of vertical agreements would almost always be 

beneficial and hence be granted the exemption. So in light of this knowledge the 2790/1999 

BER was prepared. 

First of all, the 2790/1999 BER was applicable only to certain situations where the market 

share of the supplier is below 30%. This is because the vertical agreements that are made by 

undertakings that may possess market power may create market foreclosure22 and thus are 

needed to be examined in greater detail.  

Secondly, in the 2790/1999 BER there existed a so called “black-list” clauses, the existence of 

which would mean that the agreements would not benefit from the block exemption.23 There 

were no presumption of illegality for the agreements that contained the black-list clauses but in 

order for them to be legal, they had to be granted an individual exemption as long as they fall 

under the scope of Article 81(1) of Treaty of Rome (101(1) of TFEU). This black-list of clauses 

included both price restraints such as RPM and non-price restrains such as territorial 

exclusivity. In the 2790/1999 BER, there also existed a “grey-list” of clauses, the existence of 

which would not mean that the agreement would be excluded from the application of BER as a 

whole but only the “clause itself” would not be exempted. The grey-list clauses consisted of 

non-compete obligations.  

In practice however, even though the Commission did conduct an analysis similar to US rule of 

reason regarding the validity of grey-list clauses under Article 81(3) of Treaty of Rome, the 

agreements which contained the black-list clauses were almost always denied an individual 

exemption. Thus such clauses were de-facto per-se illegal, even though it seemed as though 

they were not de-jure. The reason for the per-se illegality was the potential market partitioning 

effects of such agreements along with their negative effects on intra-brand competition. 

                                                        
20 Commission Regulation (EU) No 461/2010 of 27 May 2010 on the application of Article 101(3) of the Treaty 

on the Functioning of the European Union to categories of vertical agreements and concerted practices in the 

motor vehicle sector 

21 Commission Regulation (EC) No 2790/1999 of 22 December 1999 on the application of Article 81(3) of the 

Treaty to categories of vertical agreements and concerted practices 

22 Ekdi Barış, ‘Hakim Durumda Bulunan Teşebbüslerin Dikey Anlaşmalar Yoluyla Piyasayı Kapatması’, Rekabet 

Kurumu Lisansüstü Tez Serisi No: 16, (Ankara, 2009). 

23 Colino S. Marco, ‘Vertical Agreements and Competition Law: A Comparative Study of the EU and US 

Regimes’, Oxford (Oregon, 2010), p. 119. 
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Still the 2790/1999 BER was not a magical wand that easily dealt with all the problems 

associated with the vertical agreements. The major disadvantage of the 2790/1999 BER was 

that even though it did rely on experience of the Commission, it did not take economic analysis 

into consideration as much as necessary. The 2790/1999 BER was being criticized for two 

main reasons:  

 Market power of the buyer was not taken into account and thus the negative effects that 

may be caused by the power of the newly emerging mighty retailers were undermined. 

 Too much importance was given to intra-brand competition and market integration that 

some of the efficiency enhancing clauses (that would boost inter-brand competition) 

were determined as black-list clauses (that are per se illegal).  

As a response to these criticisms, the 330/2010 BER was prepared in a way that would take into 

consideration the market share of the buyers along with those of the suppliers. In the 330/2010 

BER it was stated that the block exemption would apply if and only if the market share of both 

the buyer and the supplier is below 30%. However no changes were made regarding the black 

and grey lists that were defined in the 2790/1999 BER. This shows that the Commission is still 

not so enthusiastic about giving priority to economic efficiency vis-à-vis market integration.  

In order to explain why the wide scope of black-list clauses are in contradiction with economic 

analysis, these clauses will be briefly explained. 

II.B.1.a. Black-list of the 330/2010 BER 

In the BER, the black-list clauses, also known as the “hardcore” restrictions are as follows: 

 Supplier’s intervention to buyer’s retail price, except price recommendations and setting 

of a maximum price. 

 Restrictions regarding the territory in which, or the consumers to whom the buyer can sell 

its products to. However the following limitations are allowed: 

o the restriction of “active sales”24 into the exclusive territory or to an exclusive 

customer group reserved to the supplier or allocated by the supplier to another 

buyer, where such a restriction does not limit sales by the customers of the 

buyer, 

o the restriction of sales to end users by a buyer operating at the wholesale level of 

trade, 

o the restriction of sales by the members of a “selective distribution system”25 to 

unauthorized distributors within the territory reserved by the supplier to operate 

that system, and  

                                                        
24 ‘Active’ sales mean actively approaching individual customers by for instance direct mail, including the sending 

of unsolicited e-mails, or visits; or actively approaching a specific customer group or customers in a specific 

territory through advertisement in media, on the internet or other promotions specifically targeted at that customer 

group or targeted at customers in that territory. Advertisement or promotion that is only attractive for the buyer if 

it (also) reaches a specific group of customers or customers in a specific territory, is considered active selling to 

that customer group or customers in that territory. (European Commission Guidelines on Vertical Restraints) 

25 Selective distribution system means a distribution system where the supplier undertakes to sell the contract 

goods or services, either directly or indirectly, only to distributors selected on the basis of specified criteria and 



11 
 

o the restriction of the buyer's ability to sell components, supplied for the purposes 

of incorporation, to customers who would use them to manufacture the same 

type of goods as those produced by the supplier 

 Restrictions to active and “passive sales”26 made by the members of selective distribution 

system to end users. 

 Any restriction over trade between the members of selective distribution system. 

 Restriction, agreed between a supplier of components and a buyer who incorporates those 

components, of the supplier’s ability to sell the components as spare parts to end-users 

or to repairers or other service providers not entrusted by the buyer with the repair or 

servicing of its goods. 

To summarize, it can be said that the hardcore restrictions demands three things: 

 Buyer shall be free of supplier when determining its resale prices. The aim of this 

restriction is that, if the supplier is allowed to dictate the resale price of its goods, (i) it 

would be much easier for suppliers to form a cartel among each other, (ii) the supplier 

could easily coordinate a cartel among its distributors and (iii) intra-brand competition 

would disappear. The last result may only be harmful for the society if the supplier 

possesses market power. Because in the absence of market power, the inter-brand 

competition would easily neutralize the negative effects of loss in intra-brand 

competition. 

 No absolute territorial protection shall be granted to the buyers. This means that none of 

the buyers shall be freed from all kinds of intra-brand competition. Even though the 

330/2010 BER does allow for partial protection, it does not allow absolute protection as 

it explicitly states that the buyer may not prevent its suppliers “passive sales” to an 

exclusive territory that is assigned to another buyer. This type of restraint has nothing to 

do with economic efficiency concerns and is solely related with the pursuance of market 

integration goals. 

It should be noted that the vertical agreements that contain any of these clauses will be assessed 

under the rule of reason approach in the US. Even though it is not clear whether assessing price 

related restraints under rule of reason analysis is worthy of the time and resources spent, still 

almost all the economists would agree that the same is not true for non-price restraints. This is 

because, as mentioned before, generally these restraints are the most viable solution to fight the 

free riding problem. 

II.B.1.b. Grey-list of the 330/2010 BER 

Grey-list of BER which are also referred as the “excluded restrictions” is much simpler than the 

black-list clauses. The reason is that the grey-list only deals with the non-compete obligations. 

                                                                                                                                                               
where these distributors undertake not to sell such goods or services to unauthorized distributors within the 

territory reserved by the supplier to operate that system. 

26 ‘Passive’ sales mean responding to unsolicited requests from individual customers including delivery of goods 

or services to such customers. General advertising or promotion that reaches customers in other distributors' 

(exclusive) territories or customer groups but which is a reasonable way to reach customers outside those 

territories or customer groups, for instance to reach customers in one's own territory, are considered passive 

selling. General advertising or promotion is considered a reasonable way to reach such customers if it would be 

attractive for the buyer to undertake these investments also if they would not reach customers in other distributors' 

(exclusive) territories or customer groups. (European Commission Guidelines on Vertical Restraints) 
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Three types of non-compete obligations may not benefit from the block exemption granted by 

the BER and these are: 

 any direct or indirect non-compete obligation, the duration of which is indefinite or 

exceeds five years; 

 any direct or indirect obligation causing the buyer, after termination of the agreement, not 

to manufacture, purchase, sell or resell goods or services; 

 any direct or indirect obligation causing the members of a selective distribution system 

not to sell the brands of particular competing suppliers. 

Different from the black-list clauses the underlying reason behind non-compete clauses are 

purely economic as they are designed to prevent the market foreclosure effects that may be 

created via vertical agreements. When it is considered that the market foreclosure is the most, 

and as some may argue the only, detrimental effect of vertical agreements, there is not too 

much to argue about the validity of the grey-list. Also the fact that the Commission does 

conduct an economic analysis that is similar to US rule of reason for the clauses which cannot 

benefit from the block exemption shows that it did not try to pursue any goals, other than 

economic efficiency, while drafting the grey-list. A thorough economic analysis is a must for 

these kinds of restrictions because the market foreclosure may only be possible if the 

undertakings have some market power. Thus making such clauses would be per se illegal 

would be completely illogical and would serve neither the aim of economic efficiency nor 

market integration. 

II.B.2. Special Rules in the EU Regarding Motor Vehicles Industry 

Motor vehicles industry was always considered to be a very important industry in the EU for 

two main reasons: 

 It is a huge industry where the lobbying power of the participants are immense. 

 Motor vehicles are the second most expensive good that an average individual ever 

purchases in his lifetime. 

For these two reasons, it was always very hard to satisfy both the industry and the consumers at 

the same time. Also, as if this is not enough of a problem on its own, the great power of the 

suppliers vis-à-vis their distributors, made it necessary to somehow protect the economic 

freedom of these distributors. 

Also for our analysis, Commission’s regulations in the motor vehicle industry are of special 

importance because; (i) it is the only sector of the economy that has a sector specific BER, (ii) 

the regulations in that industry shows how lobbying can have devastating effects on general 

economy, (iii) it is the one sector where the Commission clearly reveals its opinion that market 

integration is a much more important than economic efficiency as a goal for competition law 

and (iv) 461/2010 MVIBER shows that competition laws may easily be used for non-economic 

purposes, other than market integration, if necessary. 

The first time car distribution contracts were scrutinized under EC competition law was in 

1974, with the ECJ’s judgment on the BMW27. This case was the first that stated the franchise 

                                                        
27 BMW Belgium NC and Belgian BMW Dealers (1978) OJ L46/33. 
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contracts shall be deemed to fall under the scope of Article 81(1) of the Rome Treaty.28 At that 

time almost all the car manufacturers were using selective and exclusive distribution schemes. 

This system was detrimental for the general economy for many reasons. Two most important 

examples of the detrimental effects are: 

 Almost all the powerful distributors were controlled by some powerful manufacturers, 

and bound by non-compete clauses. As a result of that, it was very hard for new entrants 

to form an efficient distribution system. In other words, the market for car distribution 

was being foreclosed. 

 Finding new methods for car distribution was not an option as the status quo was so 

eagerly protected by the suppliers. This meant that any motivation for innovation was 

removed by the manufacturers. 

However, the industry, and especially the manufacturers were frustrated to hear that their 

selective exclusive distribution (SED) would be considered illegal under competition law. Thus 

they started to lobby as strongly as possible to show the EU courts that SED system was not 

only necessary for the smooth functioning of the system, but also it was for the benefit of the 

consumers and efficiency increasing. With the Metro I29 judgment the Commission started 

granting individual exemptions to these kind of agreements on the basis of Article 81(3) of the 

Rome Treaty.  

In this period the Commission tried to keep the industry satisfied while trying not to 

compromise too much from the goal of achieving a single market. In order to do that the 

Commission tried to set a standard via the application of 81(3) regarding the provisions that 

may be included in a SED agreement between the manufacturers and the suppliers. However at 

the end of this period the Commission decided to grant its very first sector specific BER30 to 

the motor vehicle industry. 

II.B.2.a Commission Regulation No 123/85 

This 123/85 MVIBER firstly justified the SED system in motor vehicle industry as it would 

create efficiency increasing effects. However it also made it clear that such agreements do 

actually have anti competitive effects as they are still caught by Article 81(1) EC. The very 

123/85 MVIBER also tried to open spare parts market to competition by prohibiting 

manufacturer induced discrimination between approved and non-approved spare parts. The 

reason why competition in the spare parts market shall be promoted is explained by the 

“aftersales market theory”31. However this attempt of opening spare parts market to 

competition was overly optimistic given that the manufacturers were allowed to impose 

minimum stocking obligations of original spare parts on dealers. Great flexibility was also 

                                                        
28 Colino S. Marco, ‘Vertical Agreements and Competition Law: A Comparative Study of the EU and US 

Regimes’, Oxford (Oregon, 2010), p. 124. 

29 Case 26/76 Metro-SM-Grossmarkte GmbH & Co KG v Commission and SABA (1977) ECR 1875. 

30 Case 26/76 Metro-SM-Grossmarkte GmbH & Co KG v Commission and SABA (1977) ECR 1875. 

31 According to the aftersales market theory, the buyers of certain products do not pay enough attention to the after 

sales prices of spare parts when making their purchase decisions on the market for primary goods. When this is the 

case, if the buyer later finds out that the after sales market is too expensive, the only choice for him would be to 

buy another brand of primary good. In industries such as motor vehicle industry such an option is almost 

impossible. Thus the consumers become captive and have to agree on all the conditions imposed by the producer 

of the primary good.   
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granted to manufacturers to impose restrictions on the basis of with the exception of resale 

price maintenance, which was considered to be per se illegal.  

Maybe the most interesting, and hard to understand, features of the 123/85 MVIBER were the 

rules that were brought to protect the dealers. The aim of such clauses was clearly to 

compensate dealers for great privileges given to the manufacturers.  Under these rules 

manufacturers were restricted in their freedom to terminate contracts without cause and 

specified notification periods, or to appoint new dealers on territories assigned exclusively to 

dealers or to unilaterally alter those territories.32 The reason why these measures are so 

interesting is that, they have absolutely nothing to do with the competition in the market and in 

no way aims to create efficiencies or to protect the functioning of the internal market. These 

clauses showed that Commission was still in favor of using competition laws to protect the 

weak, an approach which was abandoned many years ago on the other side of the Atlantic.  

II.B.2.b Commission Regulation No 1475/95 

A new MVIBER33, the infamous 1475/95, was introduced in 1995, the 1475/95 MVIBER 

contained such clauses that one would wonder whether it aimed to enhance or to eradicate 

market competition. The 1475/95 MVIBER was actually very similar to 123/85 MVIBER with 

one very interesting difference. The 1475/95 MVIBER contained a list of white-clauses, which 

must be included into contracts in order for them to benefit from the exemption. Among those 

white-list clauses, one was of great importance; dealers “must” be requested to provide repair 

and maintenance services on “any” vehicle of the manufacturer.  

This basically meant that any dealer would in practice had to sell only one brand as it would be 

almost impossible for it to have a service facility large enough to provide aftersales services for 

more than one brand. Thus the so called “white-clause” was practically a non-compete 

obligation that would have the potential to cause great damages. 

Lastly, it should be noted that the Commission did not forget to add some provisions that would 

protect the functioning of the internal market as well. Via the black-list clauses, the 

Commission tried to ensure that the price differentials in different Member States would be 

reduced.  

In 2001, an independent report by the MFBI, the UK motor industry consultants, estimated that 

the rules of 1475/95 MVIBER not only restricted consumer choice and inflated prices, but also 

created a practical monopoly in spare parts.34 As a result of these criticisms, with the urgent 

need of introducing competition to aftermarkets and a compulsion to protect dealers from 

manufacturers it was clear that adopting a new MVIBER was necessary. Thus Commission 

Regulation 1400/200235 was introduced. 

                                                        
32 Colino S. Marco, ‘Vertical Agreements and Competition Law: A Comparative Study of the EU and US 

Regimes’, Oxford (Oregon, 2010), p. 126. 

33 Commission Regulation No 1475/95 on the application of Article 85(3) of the Treaty to certain categories of 

motor vehicle distribution and servicing agreements. 

34 Global Antitrust Weekly, NERA Consulting Economists, National Economic Research Associates Inc, 30 

November-6 December 2001. 

35 Commission Regulation (EC) No 1400/2002 of 31 July 2002 on the application of Article 81(3) of the Treaty to 

categories of vertical agreements and concerted practices in the motor vehicle sector 
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II.B.2.c Commission Regulation No 1400/2002 

In 1400/2002 MVIBER the Commission gave up its continual habit of protecting the 

manufacturers and tried to reconcile the aims of consumer protection, economic efficiency, 

dealer protection and the elimination of market partitioning effects. In order to achieve that 

goal the Commission did what it should have done a long time ago and harmonized MVIBER 

with the BER that was applicable to all kinds of vertical agreements. However, there still 

existed some differences that would make sure that the “specific issues” related with the motor 

vehicle industry are also addressed. 

The major differences between 1400/2002 MVIBER and 330/2010 BER were the following: 

 1400/2002 MVIBER contained a white-list of clauses that aimed to protect the dealers. 

Needless to say, the absurd necessity for dealers to provide repair and maintenance 

services on any vehicle of the manufacturer was removed from the white list and it was 

added to the black-list and marked as a hardcore restriction. The white-list in the 

1400/2002 MVIBER contained the following: 

o Vertical agreement concluded with a distributor or repairer must provide that the 

supplier agrees to the transfer of the rights and obligations resulting from the 

vertical agreement to another distributor or repairer within the distribution 

system and chosen by the former distributor or repairer. 

o Vertical agreement concluded with a distributor or repairer must provide that a 

supplier who wishes to give notice of termination of an agreement must give 

such notice in writing and must include detailed, objective and transparent 

reasons for the termination 

o Vertical agreement concluded by the supplier of new motor vehicles with a 

distributor or authorized repairer must provide that: 

 agreement is concluded for a period of at least five years; in this case each 

party has to undertake to give the other party at least six months’ prior 

notice of its intention not to renew the agreement. 

 or that the agreement is concluded for an indefinite period; in this case the 

period of notice for regular termination of the agreement has to be at 

least two years for both parties; this period is reduced to at least one year 

where (i) the supplier is obliged by law or by special agreement to pay 

appropriate compensation on termination of the agreement, or (ii) the 

supplier terminates the agreement where it is necessary to re-organise the 

whole or a substantial part of the network. 

o Vertical agreement provides for each of the parties the right to refer disputes 

concerning the fulfillment of their contractual obligations to an independent 

expert or arbitrator. 

 In the 1400/2002 MVIBER, there were some hardcore restrictions that aimed to enhance 

the competition in the spare parts market. These provisions prohibited the supplier from 

banning the usage of non-approved spare part by the members of its selective 

distribution system. There were also some hardcore restrictions which basically stated 

that the manufacturer of motor vehicles shall not foreclose the spare parts market to 
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independent repairers and also shall not attempt to obstruct the manufacturer of spare 

parts from selling the parts that it produced to third parties. 

 One of the most important differences between 1400/2002 MVIBER and the 330/2010 

BER is about the grey-list clauses. Where the non-compete obligations are acceptable 

under 330/2010 BER as long as they do not exceed five years. MVIBER states that any 

form of non-compete obligations are strictly prohibited. 

Thus with the 1400/2002 MVIBER, the Commission aligned its approach with the economic 

theory and freed itself from the strong lobby of motor vehicle manufacturers. However, the 

Commission’s long lasting tendency to favor market integration over economic efficiency is 

still present in the 1400/2002 MVIBER as it is also present in the latest BER.  

Aside from the general criticism regarding the Commission’s stand towards the protection of 

the single market, another criticism on 1400/2002 MVIBER was that, there were no economic 

justifications for granting special exemptions to motor vehicle industry as a whole, even if 

aftersales market theory may justify special regulations for spare parts. Also the most important 

criticism was regarding the white-list which was specifically created for the protection of the 

dealers. The reason for such criticism is that competition law is not an appropriate tool to create 

distributive justice and to protect the weak. The best way to pursue this goal is via national 

contract laws. However, unlike the US, EU still does not have the authority to harmonize the 

national contract law provisions of its member states. It is known that the bodies of EU are 

working hard on an EU wide contract law36 but there are no concrete results yet. Hence it may 

be claimed that the Commission will keep the white-list in MVIBER as long as the national 

contract laws are fully harmonized.  

In the last MVIBER37 of 2010, the Commission did address at least one of the above mentioned 

critiques and decided to leave the sales of motor vehicles out of the scope of the 461/2010 

MVIBER. The new MVIBER contains provisions related with the aftersales market for motor 

vehicles and the sales of motor vehicles will be governed by the 330/2010 BER. However, the 

Commission refused to change its attitude towards the existence of a white-list and the 

importance of market integration. Thus the Commission kept the black-list clauses which 

prohibited absolute territorial protection, a practice which would increase efficiency but may 

cause market partitioning effects. 

Conclusion  

The aims that are pursued by competition law is very closely related with the way how these 

rules are applied. Approach of the US and the EU towards vertical restraints is a great way to 

prove this hypothesis. The US courts embrace the possibility that any kinds of vertical 

restraints may actually be pro competitive and choose to apply a rule of reason analysis for all 

types of such restraints under their own initiative. EU Commission on the other hand refuses to 

apply Article 101(3) of TFEU to resale price maintenance and absolute territorial protections 

even though the wording of TFEU actually demands the thorough application of the analysis.  

The difference in the approaches of the rule enforcers in both sides of the Atlantic arises out of 

the different aims that they pursue. In the US it is accepted that competition rules are solely 

                                                        
36 Communication from the Commission to the Council and the European Parliment on European Contract Law 

COM (01) 398 final, 11 July 2001. 

37 Commission Regulation (EU) No 461/2010 of 27 May 2010 on the application of Article 101(3) of the Treaty 

on the Functioning of the European Union to categories of vertical agreements and concerted practices in the 

motor vehicle sector 
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created for the aim of increasing economic efficiency and maximizing consumer welfare. 

Whereas in the EU, the most important role for the competition rules is to enhance the 

functioning of the internal market and to fight with any behaviour which may have market 

partitioning effects no matter whether they are pro or anti competitive. The efficiency 

considerations are secondary in the EU. 

Also the approach of the EU Commission towards the vertical agreements in the motor vehicle 

industry shows that in the EU competition law, some non-economic goals, other than market 

integration are still being pursued. The most vivid example of such a goal is the protection of 

dealers vis-à-vis motor vehicle manufacturers. It is believed that the reason for pursuing these 

goals is the inability to create an EU wide contract law. In the absence of a united contract law 

which would unquestionably be the best way to deal with such issues, Commission is just 

trying to do what it can to create distributive justice. 
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